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MALPRACTICE; 



BY 



John B. Crawford, M. D 



THE necessities of civilized society require that a few 
of its members shall perform its more abstruse and 
difficult duties — perhaps I might say its higher duties ; 
that they shall prepare themselves by a special course of 
mental training, and by diligent study and research, to 
promote the mental, the moral, and the physical well- 
being of their fellow-men ; that they shall so discipline 
their minds and inform their understandings as to enable 
them to bring into requisition all the available appliances 
of reason, of justice, and of science, to promote morality, 
to maintain order, to administer justice, to relieve suffer- 
ing, and to prolong life. 

To adequately perform these duties requires mental 
and moral endowments of a high order. The sordid and 
the selfish man will find but little in the performance of 
these duties that will befit his nature; for benevolence and 
generosity should be an unfailing attribute of a member 
of a learned profession. The sluggard and the dolt will 
find it a field requiring too much effort to suit the sloth- 
ful nature of him who seeks a life of ease and comfort. 
The trickster and the knave can find no pleasure in the 
duties of a vocation which calls into play all that in the 
mind of man is noble, generous, and just. And yet the 
fact is but too obvious, that all of these characters often 
undertake the performance of the duties pertaining to a 
learned profession ; and the results of their misdirected 
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etry, nor to guarantee its former usefulness. His implied 
contract is, to treat the case with u ordiuary diligence and 
skill ;" and "ordinary skill" is defined as such a degree 
of skill as is usually employed by thoroughly educated 
physicians and surgeons. He is not required to be a 
prodigy of medical skill or wisdom. He is simply required 
to be faithful and attentive to his patient, and to possess 
and to apply such a degree of knowledge and skill as is 
usually and generally possessed by members of his profes- 
sion. If he fails to do this, he is liable in damages for the 
evil consequences to his patients resulting therefrom; and 
while the carpenter, the blacksmith, or the shoemaker 
may undertake the treatment of a fracturad limb or the 
cure of a disease without incurring the slightest responsi- 
bility for the evil consequences of his ignorance, the physi- 
cian is held to a strict accountability for the possession and 
exercise of a high order of wisdom and skill. This is un- 
equal and unfair, although, so far as the physician alone 
is concerned, there is nothing in his responsibility to com- 
plain of. Anything less than this would fail to give ade- 
quate protection to the public. Anything more would be 
oppressive and unjust to the medical practitioner. It is 
not, therefore, the law, nor its interpretation by our courts, 
ofwhichwecomplain,butratherof its perversion andabuse. 
In other words, the injustice done to physicians, in suits 
for civil malpractice, arises mainly from malpractice on the 
part of the members of the legal profession. I do not admit 
that every error of judgment, or every mistaken opinion, 
or the well-intended actions based upon them, should sub- 
ject the physician to the penalties of malpractice. Human 
judgment is too fallible to justify such a requirement as 
that. If he possesses a thorough knowledge of the sub- 
jects pertaining to his profession, and a zealous and faithful 
application to such knowledge be made, a mistake or an 
error of judgment, under such circumstances, would, in 
equity, scarcely justify a suit for damages, especially if 
such services were gratuitously performed. Yet such, I 
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for subsistence, around him. Whatever evil has befallen 
his dupes, as the results of such a career, is justly charg- 
able to the laxity of our laws. 

We desire to raise the standard of medical attainments 
to the highest possible point, and thus secure to society 
the most efficient medical service that the current state of 
human knowledge will allow. But in order to accomplish 
this, we must have the protection of the law, and the moral 
and material support of those in whose interest we labor. 
Without these aids, we cannot make satisfactory advance- 
ment. For when ignorance is able to grasp the rewards 
that are due to learning, and stupidity stalks forth unchal- 
lenged in the habiliments of wisdom; when benevolence 
and skill encounter penalties and persecution ; and fraud 
wins the honors that are due to merit, it requires some- 
thing more than ordinary human nature to impel the phy- 
sician onward in the path of duty. In the contest for 
patronage, the quack possesses a decided advantage. He 
unhesitatingly resorts to means for winning public favor 
that are forbidden to the physician. All the means by 
which dishonest cunning can win public favor, are open to 
the pretender, who can deceive the ignorant, cajole the 
credulous, and pander to the vices of the depraved. There 
are no weapons at his command, with which the physician 
can successfully assail such an adversary. In the unequal 
contest, the honest practitioner can only appeal to the 
higher faculties and higher intelligence of his fellow-men, 
and submit to what he cannot avert, lament what he can- 
not control; and, emulating the spirit and paraphrasing 
the utterances of Him who wept over a degenerate city, 
say to a quack-ridden world, "How often would I have 
gathered thee as a hen yathereth her brood, but ye would not" 



